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2713A(b)(2) or 29 CFR
2713A(b)(2).

(3) If the requirements set forth in
paragraph (d)(2) of this section are met,
and as long as an authorizing exception
under OMB Circular No. A-25R is in ef-
fect, the participating issuer will be
provided a reduction in its obligation
to pay the Federally-facilitated Ex-
change user fee specified in paragraph
(c) of this section equal in value to the
sum of the following:

(i) The total dollar amount of the
payments for contraceptive services
submitted by the applicable third party
administrators, as described in para-
graph (d)(2)(iii)(D) of this section.

(ii) An allowance for administrative
costs and margin. The allowance will
be no less than 10 percent of the total
dollar amount of the payments for con-
traceptive services specified in para-
graph (d)(3)(i) of this section. HHS will
specify the allowance for a particular
calendar year in the annual HHS notice
of benefit and payment parameters.

(4) As long as an exception under
OMB Circular No. A-25R is in effect, if
the amount of the adjustment under
paragraph (d)(3) of this section is great-
er than the amount of the partici-
pating issuer’s obligation to pay the
Federally-facilitated Exchange user fee
in a particular month, the partici-
pating issuer will be provided a credit
in succeeding months in the amount of
the excess.

(5) Within 60 days of receipt of any
adjustment in the Federally-facilitated
Exchange user fee under this section, a
participating issuer must pay each
third party administrator with respect
to which it received any portion of
such adjustment an amount no less
than the portion of the adjustment at-
tributable to the total dollar amount
of the payments for contraceptive serv-
ices submitted by the third party ad-
ministrator, as described in paragraph
(d)(2)(iii)(D) of this section. No such
payment is required with respect to the
allowance for administrative costs and
margin described in paragraph (d)(3)(ii)
of this section. This paragraph does not
apply if the participating issuer made
the payments for contraceptive serv-
ices on behalf of the third party admin-
istrator, as described in paragraph
(d)(@)(E) of this section, or is in the

2590.715—

45 CFR Subtitle A (10-1-13 Edition)

same issuer group as the third party
administrator.

(6) A participating issuer receiving
an adjustment in the Federally-facili-
tated Exchange user fee under this sec-
tion for a particular calendar year
must maintain for 10 years following
that year, and make available upon re-
quest to HHS, the Office of the Inspec-
tor General, the Comptroller General,
and their designees, documentation
demonstrating that it timely paid each
third party administrator with respect
to which it received any such adjust-
ment any amount required to be paid
to the third party administrator under
paragraph (d)(5) of this section.

(7) A third party administrator with
respect to which an adjustment in the
Federally-facilitated Exchange user fee
is received under this section for a par-
ticular calendar year must maintain
for 10 years following that year, and
make available upon request to HHS,
the Office of the Inspector General, the
Comptroller General, and their des-
ignees, all of the following documenta-
tion:

(i) A copy of the self-certification ref-
erenced in 26 CFR 54.9815-2713A(a)(4) or
29 CFR 2590.715-2713A(a)(4) for each
self-insured plan with respect to which
an adjustment is received.

(ii) Documentation demonstrating
that the payments for contraceptive
services were made in compliance with
26 CFR 54.9815-2713A(b)(2) or 29 CFR
2590.715-2713A(b)(2).

(iii) Documentation supporting the
total dollar amount of the payments
for contraceptive services submitted by
the third party administrator, as de-
scribed in paragraph (d)(2)(ii)(D) of
this section.

[77 FR 18468, Mar. 27, 2012, as amended at 78
FR 156535, Mar. 11, 2013; 78 FR 39897, July 2,
2013]

§156.80 Single risk pool.

(a) Individual market. A health insur-
ance issuer must consider the claims
experience of all enrollees in all health
plans (other than grandfathered health
plans) subject to section 2701 of the
Public Health Service Act and offered
by such issuer in the individual market
in a state, including those enrollees
who do mnot enroll in such plans
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through the Exchange, to be members
of a single risk pool.

(b) Small group market. A health in-
surance issuer must consider the
claims experience of all enrollees in all
health plans (other than grandfathered
health plans) subject to section 2701 of
the Public Health Service Act and of-
fered by such issuer in the small group
market in a state, including those en-
rollees who do not enroll in such plans
through the Exchange, to be members
of a single risk pool.

(c) Merger of the individual and small
group markets. A state may require the
individual and small group insurance
markets within a state to be merged
into a single risk pool if the state de-
termines appropriate. A state that re-
quires such merger must submit to
CMS information on its election in ac-
cordance with the procedures described
in §147.103 of this subchapter.

(d) Index rate—(1) In general. Each
plan year or policy year, as applicable,
a health insurance issuer must estab-
lish an index rate for a state market
described in paragraphs (a) through (c)
of this section based on the total com-
bined claims costs for providing essen-
tial health benefits within the single
risk pool of that state market. The
index rate must be adjusted on a mar-
ket-wide basis for the state based on
the total expected market-wide pay-
ments and charges under the risk ad-
justment and reinsurance programs,
and Exchange user fees (expected to be
remitted under §156.50(b) or §156.50(c)
and (d) of this subchapter as applicable
plus the dollar amount under
§1566.50(d)(3)(i) and (ii) of this sub-
chapter expected to be credited against
user fees payable for that state mar-
ket). The premium rate for all of the
health insurance issuer’s plans in the
relevant state market must use the ap-
plicable market-wide adjusted index
rate, subject only to the plan-level ad-
justments permitted in paragraph (d)(2)
of this section.

(2) Permitted plan-level adjustments to
the indexr rate. For plan years or policy
years beginning on or after January 1,
2014, a health insurance issuer may
vary premium rates for a particular
plan from its market-wide index rate
for a relevant state market based only

§156.100

on the following actuarially justified
plan-specific factors:

(i) The actuarial value and cost-shar-
ing design of the plan.

(ii) The plan’s provider network, de-
livery system characteristics, and uti-
lization management practices.

(iii) The benefits provided under the
plan that are in addition to the essen-
tial health benefits. These additional
benefits must be pooled with similar
benefits within the single risk pool and
the claims experience from those bene-
fits must be utilized to determine rate
variations for plans that offer those
benefits in addition to essential health
benefits.

(iv) Administrative costs, excluding
Exchange user fees.

(v) With respect to catastrophic
plans, the expected impact of the spe-
cific eligibility categories for those
plans.

(e) Grandfathered health plans in the
individual and small group market. A
state law requiring grandfathered
health plans described in §147.140 of
this subchapter to be included in a sin-
gle risk pool described in paragraphs
(a) through (c) of this section does not
apply.

(f) Applicability date. The provisions
of this section apply for plan years (as
that term is defined in §144.103 of this
subchapter) in the group market, and
for policy years (as that term is defined
in §144.103 of this subchapter) in the in-
dividual market, beginning on or after
January 1, 2014.

[78 FR 13441, Feb. 27, 2013, as amended at 78
FR 39898, July 2, 2013]

Subpart B—Essential Health
Benefits Package

SOURCE: 78 FR 12866, Feb. 25, 2013, unless
otherwise noted.

§156.100 State selection of benchmark.

Each State may identify a single
EHB-benchmark plan according to the
selection criteria described below:

(a) State selection of base-benchmark
plan. The options from which a base-
benchmark plan may be selected by the
State are the following:

(1) Small group market health plan.
The largest health plan by enrollment
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